STATE OF VERMONT
HUVAN SERVI CES BOARD

Inre Fair Hearing No. 15,916
) g
)
Appeal of )
)
| NTRODUCTI ON

The petitioner appeals a decision by the Departnent of
Soci al Wl fare denying paynent for certain nedical expenses
under the Vernont Health Access Program (VHAP). The issue
is whether the petitioner was covered under the program at

the tine in issue.

FI NDI NGS OF FACT

1. The petitioner, who is a twenty-two-year old
si ngl e woman who was formerly enpl oyed as a waitress but who
is currently unenpl oyed, began receiving VHAP benefits in
August of 1996. In Novenber of 1997, the petitioner noved
fromthe western side of the state to the eastern side and,
at sone point near the tine of her nove, gave the Depart nent
her new addr ess.

2. Records submtted by the Departnent show that the
petitioner was nmailed a notice dated Decenber 5, 1997,
inform ng her that her VHAP eligibility was being revi ewed
and asking her to conplete and return enclosed forms, to
make an appointment for an interview, and to provide
verification of her income. She was told in the notice that
she had to provide this informati on before January 1, 1998

in order to continue her benefits. She was advised that if
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she did not respond to this request by the above date that
her benefits would end on January 31, 1998. This notice was
mai | ed by the western office (which had originally served
her) to the petitioner's old address and was not returned to
t he Departnent as undeliverable. The petitioner says that
her mail was forwarded to her by the post office for a
considerabl e period of tine after she noved. She says it is
possi bl e that she got this letter but does not recal
receiving it.

3. When the petitioner did not respond to this
notice, the eastern office of the Departnent (which was to
t ake over her case) sent a second notice dated January 20,
1998 to the petitioner at her new address inform ng her that
her eligibility would end on January 31, 1998, due to her
failure to respond to the request for information and
advi sing her that she could reapply at any tine. The
petitioner does not recall receiving this notice either.

The Departnent has no record of the notice being returned as
undel i ver abl e.

4. In the subsequent nonths, the petitioner incurred
nmedi cal and dental bills which she thought were covered by
VHAP. I n fact, the managed care provider for VHAP did
continue to pay her bills after February 1, 1998, because of
a lag tinme between the Departnment’'s term nation decision and
notice of that fact to the nanaged care payor.

5. Al t hough the petitioner had a vague recoll ection
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of visiting the eastern office in the next few nonths,
t hough the Departnent's records show no evi dence of any
contact fromthe petitioner until she came in to apply for
Food Stanmps in June of 1998. That was the first tine her
current worker nmet the petitioner. During that interviewin
June of 1998, the worker went over the status of all of the
petitioner's benefits, including her VHAP cl osure on
February 1, 1998. The petitioner seenmed genuinely surprised
to learn that she had not been covered by VHAP benefits for
the last four or five nonths. At the worker's suggestion,
she reapplied for benefits on June 30, 1998 and her VHAP was
reinstated on July 7, 1998. The petitioner asked for
retroactive VHAP benefits covering the prior nonths when she
had been cut off so that all her bills would be paid. The
wor ker told her that no retroactive benefits were avail able
in the VHAP program and the petitioner appeal ed that
decision. The petitioner did not nention to the worker at
that time that her bills were still being paid by the
managed care provider.

6. The petitioner had her case set for hearing by the
Board and reset three tines but her appeal was ultimtely
di sm ssed by the Board on January 14, 1999, for failure to
show up for her hearing. See Fair Hearing No. 15,571. Two
nmonths later, in March of 1999, the petitioner received sone
new bills fromher nedical and dental providers show ng that

t he amount originally paid by CHP (about $550) for the
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period from February 1 through July 7, 1998 had been
reversed and recl aimed due to her lack of eligibility during
that period. The petitioner appeal ed that decision on July
17, 1998, claimng that she should have been found eligible
for VHAP during that period of tine.

ORDER
The petitioner's appeal is dism ssed as concerning

i ssues which are res judicata, or already decided by the

Boar d.

REASONS

The issue raised by the petitioner in this appeal is
exactly the sane as the one raised by her in her July, 1998,
appeal - -whet her she shoul d have been eligible for VHAP
benefits and paynent of her Medicaid and dental bills from
February 1 through July 7, 1998. That appeal was deci ded
agai nst the petitioner because she failed to attend her
heari ng. \When an appeal is decided by default it is still a
final decision by the Board on the underlying i ssue which
was raised. The Board dism ssed the petitioner's appeal
which resulted in an affirmance of the Departnment’'s position
t hat she should not have been eligible for that period of

time. As such, the issue is res judicata or "a thing which

is already decided"” and cannot be relitigated absent a

showi ng of sone extenuating circunstance, such as newy
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di scovered evidence or fraud.

Even if this were not so, the Board's fair hearing
rules require that a decision be appealed within 90 days of
the date a grievance arises. Fair Hearing Rule No. 1. The
petitioner certainly knew by the end of June 1998, that the
Department had determ ned her to be ineligible for February
1 through July 7, 1998 and that she had a right to appeal
that decision. Her grievance with regard to her eligibility
began at that tine and any appeal of that determ nation had
to be nmade by the end of Septenber of 1998.

The petitioner apparently understood that she had a
gri evance when she | odged her first appeal. The petitioner
may have believed that she had a new ground for appeal when
she found out the paynents were reversed in March of 1999,
but that reversal was only the consequence of the prior
ruling that she was ineligible for benefits.' It is
certainly an outconme which the petitioner should have
expected to flow froma finding of ineligibility for those
benefits and, if there was any uncertainty on her part about
what woul d occur, she could have and should have di scussed
it with her worker (who was unaware that the benefits were
still being paid out by the managed care provider). The

consequence does not forma new ground for appealing the

! O course, the petitioner could appeal an error in the

anount of the consequence, such as an inproperly reversed
anount. The basis of her appeal here, though, is that the
consequence shoul d not be inposed because she shoul d not have
been found ineligible for benefits.
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underlying ineligibility and the current appeal should be
di sm ssed as havi ng been previously decided.
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